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A 16-year regulatory journey
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2005
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We can still recognise where the journey 

began . . . .
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But then . . . . 

▪ Regulation based on TCF . . .

▪ Then regulation based on TCF Outcomes

▪ Then “Principles-based regulation”
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Each basis for regulation was . . . 

Moving away from the certainty of rules, to give “wriggle room” to the 

regulator – and take “wriggle room” away from firms
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But firms still saw Principles-based 

regulation as. . .

▪ primarily focused on their conduct of business . . .

▪ “Is each transaction with our customers meeting those expectations”?

▪ So, even today, most firms still see their operational conduct of

business as the focus for their compliance
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Can you do a compliance audit Malcolm?
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“I can . . . . 

. . . if you want to spend a lot of

money, but any audit will fail to

address any shortcomings which

are particularly likely to pose a

significant risk of regulatory

enforcement being taken against

your firm
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Serious regulatory breaches of regulation 

do not happen here . . . 

(c) Paginator Limited 2021



They happen here . . . .
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The FCA realised this when it commenced 

its regulatory “journey”

▪ Regulation of the sales process “alone is ineffective” . . . .

▪ Because it had “failed to prevent waves of consumer detriment”

▪ The FCA (from 2013) instead would monitor the risks to consumers by

“focusing higher up the value chain” . . . .
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An so it has . . . . 

▪ First with a focus on firms’ “conduct risk” and “culture”

▪ Then (helped by the IDD) a focus on product oversight & governance

and customer best interests

▪ And now huge focus on “value”:-

▪ value measures,

▪ value in the distribution chain; and

▪ “fair value”
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And, even more recently – “doing the right 

thing”

“In order to regulate in this world, we need to be more agile and confident 

in using our Principles for Business to take action against those firms 

which are not doing the right thing”

Charles Randell, FCA Chairman April 2021 
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Why does he want a focus on firms “doing 

the right thing”?

“In order to pivot to a greater focus on outcomes, in a rapidly changing world, 

the approach of regulators and legislators needs to change. Both financial 

services legislation and financial regulation are full of complex detail, with 

statutes, statutory instruments and rulebooks that fill countless shelves. But 

complexity produces loopholes and opportunities for regulatory arbitrage”  

Charles Randell, FCA Chairman April 2021 
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So, the FCA Chairman is telling us that . . . 

▪ The law, rulebooks and detailed compliance checks are not what will deliver the

“outcomes” which the regulatory is seeking . . . .

▪ Certainty creates “loopholes” - aka “wriggle room”

▪ So, he asks, what regulatory approach will deliver the “outcomes” which the

regulator is seeking – and can enforce”?

▪ The Chairman suggests the answer lies in “greater confidence in using the

Principles for Business” . . . .
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The Principles for Business?
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Principles-based regulation. . .

▪ All significant enforcements, which have been made by the FCA against firms

since 2013, have been solely based on the breach of one or more of those

Principles for Business – not for any breach of any other FCA rules

▪ So, checking that the outcomes of your business model meet all the Principles

for Business is a very good idea . .

▪ So is checking that you are (across the board) delivering on the TCF outcomes . .
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The TCF Outcomes

▪ Outcome 1: Consumers can be confident that they are dealing with firms where

the fair treatment of customers is central to the corporate culture

▪ Outcome 2: Products and services marketed and sold in the retail market are

designed to meet the needs of identified consumer groups and are targeted

accordingly

▪ Outcome 3: Consumers are provided with clear information and are kept

appropriately informed before, during and after the point of sale

▪ Outcome 5: Consumers are provided with products that perform as firms have

led them to expect, and the associated service is of an acceptable standard

and as they have been led to expect
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But . . . .

▪ The Principles for Business have been in place since 2005!!!!!

▪ The TCF Outcomes have been required “as business as usual” since 2008!!!!!

▪ And these, the FCA recognised in 2013 had “failed to prevent waves of

consumer detriment”

▪ So why, in 2021, is the Chairman of the FCA still focusing, now, on the

Principles for Business and their outcomes?
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Prepare to be inspired - because . . .

“There is determination to 

transform the FCA to produce 

better outcomes for the post-

COVID-19 world”
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Or maybe not . . . 
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“much of what the FCA wants to do has been tried before but has not 

produced the outcomes needed. It is therefore important to consider if it 

will be different this time?  If you want different outcomes, but don’t 

change what you are doing, your actions become the very definition of 

insanity; doing the same thing, over and over again, and expecting 

different results”

Charles Randell, FCA Chairman April 2021 



Insanity?

▪ So, it appears that the FCA wants to

“deliver transformation” in its

supervision of firms, by getting firms

to do “the right thing” via a focus on

principles and outcomes

▪ But this is the very focus which has

been, in the Chairman’s own words,

“tried before but has not produced

the outcomes needed”
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Is the FCA simply saying . . . 
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The FCA Chairman answers this charge . . 

“I don’t think so. We need to keep 

going. We need to focus, even more, 

on defining the right outcomes, we 

need to measure them even more 

and we need to act on the results 

even faster. That way we will be able 

to prioritise where we focus our 

resources even more effectively 

against the sources of harm that need 

the greatest attention”
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Measuring outcomes . . .
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Notoriously difficult to do!!

▪ The FCA has attempted to do this via Market Studies over many years

▪ Often it finds that one set of data disproves another – and by the time

the FCA has the data it needs, the market has moved on

▪ The Chairman knows this . . .
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The solution

“One of the key strands of our transformation programme is a data strategy which 

identifies data gaps in our everyday supervision of firms and markets and remedies 

those gaps, so that we can turn data about outcomes into prompt, agile and more 

preventative action. Therefore, one of the key strands of our transformation 

programme is a data strategy which identifies data gaps in our everyday 

supervision of firms and markets, and remedies those gaps, so that we can turn 

data about outcomes into prompt, agile and more preventative action” 

(c) Paginator Limited 2021



Be ready for change

▪ The amount and the frequency of information which the FCA will require you to

routinely (or on demand) provide to it will increase significantly

▪ Make sure that your senior management systems and controls are up to the

task

▪ That is part of a bigger, and even more significant picture . . .
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The Picture
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The need to be on top of what your data 

tells you (and will tell the FCA) . . 

▪ Is a crucial element of the individual responsibility which is respectively held by

each senior manager of your firm, to the FCA

▪ Meaningful product reviews which drive and then evidence improved outcomes

must be at the center of your business to comply with PROD

▪ The FCA will expect you to be able to demonstrate that the customer’s best

interests are at the heart of your business

▪ Your ability to measure outcomes and to be able to share this with the FCA

must improve
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Is that it?

Is better data and better use of data 

at firm and regulatory levels the new 

way by which, alone, the financial 

services market will all avoid “doing 

the same thing over and over again” 

and be the approach which will

“deliver different results”
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The FCA (and HMG) think not!
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Be prepared for more insanity
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If the unmeasurable regulatory concepts of

▪ TCF

▪ TCF Outcomes

▪ Principles-based regulation; and

▪ Customers’ Best interests . . . . .
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Have become . . .

“ the very definition of insanity; doing the same thing over and

over again and expecting different results”

What do we need from the regulator now?
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Another regulatory concept!!
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A Consumer Duty 
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What is the FCA doing - is this more

insanity?

▪ The idea of a Consumer Duty has been rumbling around since the FCA Business

Plan of 2017

▪ There was a CP in 2018 – Covid then intervened

▪ The Government is applying huge pressure for the Duty to be imposed

▪ So - we better look at what the FCA is proposing?
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It is not very sure!!

▪ This is probably a more genuine “consultation” than most

▪ The FCA wants to avoid “insanity”, but is aware that the reputation and

culture of financial services remains very low, and it needs to be seen

to be addressing this

▪ It knows that the problems which the government wants it to address

are found . . .
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Here . . . .
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Not here
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The FCA want firms to focus on

▪ “The right outcomes”

▪ “doing the right things”

▪ And it knows why firms (very often) fail to do this . . .
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Boardroom conflict of interest - between
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And here
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In the great majority of case this wins . .
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And the “insanity” continues
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This is what lies behind the proposal for a 

consumer duty
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What is proposed?

▪ A new “Consumer Principle” that provides “an overarching standard of conduct”

▪ a set of “Cross-cutting Rules and Outcomes that support the Consumer

Principle” by setting “clear expectations for firms’ cultures and behaviours”

▪ “We want all firms to be putting consumers at the heart of their businesses,

offering products and services that are fit for purpose and which they know

represent fair value”

▪ Consultation until 31 July – then “We expect to publish a second consultation

by 31 December 2021 and will make any new rules by 31 July 2022”
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What will the new “Consumer Principle” be?

▪ It will be a new ‘Consumer Duty’

▪ It will form “part of our range of regulatory tools”

▪ The Consumer Duty will be a new Principle for Business

▪ The FCA says that the Duty would set “a new and higher expectation of

the standards of conduct that we expect from firms, putting consumers

in a better position to take responsibility for meeting their financial

needs and objectives”

(c) Paginator Limited 2021



What will the new Consumer Duty be?

▪ Option 1

“A firm must act to deliver good outcomes for retail clients”

▪ Option 2

“A firm must act in the best interests of retail clients”
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Hang on . . . .
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Isn’t this all rather familiar?

▪ We already have the Principle of Treating Customers fairly

▪ We already have the need for good consumer outcomes

▪ We are already obliged to operate, under ICOBS, to meet the

customer’s best interests

▪ Isn’t this just . . . . .
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The very definition of insanity . . . 

“doing the same thing over 

and over again and expecting 

different results”
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Well – Yes and No
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The FCA would say “no” . . .

▪ “Although we have previously offered guidance on the outcomes that should

result from ‘Treating Customers Fairly’ under Principle 6, (the TCF Outcomes)

framing the Consumer Principle as ‘outcomes based’ would take this a step

further. It would underline that firms should not focus simply on processes, but

on the impact of their actions on consumers”

▪ “Firms should not only “pay due regard” to customer interests, but act to deliver

good outcomes to them” and

▪ “The concept of a ‘good outcome’ does not have an established legal meaning.

The rules and guidance in the wider Consumer Duty would give firms greater

clarity on what ‘good’ looks like” . . .

(c) Paginator Limited 2021



So, it is more of the same – but with greater 

“clarity as to what good looks like” . . .  

(c) Paginator Limited 2021



The (proposed) three “Cross Cutting Rules” 

▪ Take all reasonable steps to avoid causing foreseeable harm to

customers

▪ Take all reasonable steps to enable customers to pursue their financial

objectives

▪ Act in good faith

(c) Paginator Limited 2021



The FCA say . . .

The Consumer Duty would apply across all of a firm’s activities 

– from high-level strategic planning to individual customer 

interactions
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But does this really add anything?

▪ For many firms - yes

▪ But for insurance firms no – because:-

▪ The ICOBS requirement to operate to the customer’s best interests

▪ PROD 4 – product governance and oversight

▪ The FCA focus on value, fair value and value in distribution

should already be driving behaviours, within insurance firms, which

would meet the proposed Consumer Duty

▪ What the proposals may add for insurance firms . .
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Some greater clarity – “the Four Outcomes”
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The Four Outcomes

▪ Communications – firms must equip consumers to make effective,

timely and properly informed decisions about financial products and

services

▪ Products and Services must be specifically designed to meet the needs

of consumers, and sold to those whose needs they meet

▪ Customer Service meets the needs of consumers, enabling them to

realise the benefits of products and services and act in their interests

without undue hindrance

▪ The price of products and services represents fair value for consumers
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Where does the “clarity” come from?

▪ Over 20 pages in the Consultation Paper of “narrative” as what the FCA

will expect from firms as outcomes under the four headings

Communications, Products and Services, Customer Service and price

▪ The FCA propose another consultation on how it will convert this

“narrative” into Handbook Rules and Guidance to support firms in

delivering on the Consumer Duty
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So as the FCA grapples with “insanity”

▪ It risks deluging you with even more (and possibly overwhelming)

materials on how it thinks you must “do the right thing”

▪ But these may provide you with some greater clarity of those

expectations (see e.g., the material on “value”)

▪ We don’t know yet – because, as we have seen, the FCA is not

consulting on the detail of any Cross Cutting Rules or how it will guide

you to deliver on the Four Outcomes

▪ This give you a chance to engage with the FCA to help it avoid insanity
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One other thing the FCA is not consulting on 

(for now)
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A Private Right of Action (PROA)

▪ Should a breach of the Consumer Duty give rise to a “private right of action”?

▪ This would be a right for consumers (no doubt via CMCs) to sue your firm

directly for failing to meet the Consumer Duty

▪ I think the FCA is not keen – it sees the Consumer Duty as a regulatory tool with

which to dig deeper into your culture

▪ “We are not making any specific proposals on a PROA at this stage”

▪ But – do respond to the Consultation on this and do keep an eye on further

Parliamentary pressure for a PROA
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I planned . . . . 
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. . . . to talk to you today about . . 

▪ “Product Governance, Reviews and Value”

▪ Events overtook the title – but not the message I would have given

▪ If you review and evaluate (measure) your products and distribution,

not from a corporate perspective but from a consumer perspective; and

▪ If you have the data to demonstrate that you are firm with the culture

and values which evidence an overriding duty to your customers . . .
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Then . . . .

▪ Any “Consumer Duty” should not hold any significant fear for you (save

a PROA) - provided that you do . . .

▪ review and evaluate (measure) your products and distribution (as

required by PROD), not from a corporate perspective but from a

consumer perspective; and

▪ you have the data to demonstrate that you are firm with the culture

and values which will consistently deliver the outcomes which your

customers should reasonably expect

▪ And if you are doing this . . .
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You will not be over-focused on conduct of 

business audits . . . 
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Instead . . . 

▪ you will be developing PROD compliant, consumer centric, product reviews . .

▪ which will force you to fully focus on fair value to your customers, which will in

turn . . .

▪ force (and this is the difficult bit) the review of your business models and all the

historic drivers which will would, otherwise, breach the proposed Consumer

Duty

▪ Until you have all done all that work . . .

(c) Paginator Limited 2021



I can’t retire!!
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www.paginator.co.uk

For more information contact
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